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Hon. Perry L. Jones Opinion No. V=1115
County Attorney '

Travis County Re: May Travis County
Austin, Texas issue bonds for the

purpose of widening

and improving Con-

grees Avenue Bridge
Dear Sir: - in Austin,

o Your request for an opinion presents the fol-
lowing questions o

"May the Commissioners' Court of Travis
County, Texas, legally issue bondes for the
purpose of widening and improving the Con-
gress Avenue bridge, 1f the issuance there-
of 1s approved at an appropriate election?”

Your factual recitation reveals that the Con-
gress Avenue bridge which spans the Colorado River with-
in the corporate limlts of the City of Austin, Texas,
was constructed by Travis County during 1908-1900 from
the proceeds of a county bond 1ssue, Subssequently and
by virtue of the Bond Assumption Act of 1932, the State
of Texas assumed and paid approximately $60,000.00 of
the outstanding bonded indebtedness. 7The Commissioners?
Court of Travis County does not contemplate any improve-
ment of the bridge without the consent of the governing
body of the City of Austin. The Congress Avenue bridge
is a part of a State designated highway.

g ' “Article 6673, V,GQS., ﬁrovides in part:

"The (Highway) Commission is authorized
to take over and maintain the various State
Highways in Texas, and the counties through
which said highways pass shall be free from
any cost, expense or supervision of such
highwayse o o o..

In 1923 the State took over all highways con-
stituting a part of the Highway System and obligated it- .
sell’ to bear the expense incldent to the maintenance and L
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construetion of all highways that were then, or might in
the future, be designated as State Highways.

"Prior to 1924 the titles to all high-
waye in this State were taken in the names
of the various sounties in which ths roads
were situated. Such titles were held by
the counties for the use and benefit of
the State, Nevertheless the counties were

- charged by law with the duty of construct-
ing and maintaining the roads. Irn ths
construction of these roads the counties
and road districts were authorized to, and
did, incur heavy bonded obligations. This
method wes adopted by the State for the pur-
pose of enabling it to use the counties as
ite agents to commtruct public roads for the
uge and benefit of the State. Aransas Coun-
ty v. Coleman-Pulton Pasture Company, 108
Texe 216, 191 S.W. 553. Im 1923 the Legls-
lature adopted an Aet by which the State
took over fram the countliee a2ll highways
constituting a part of the State highway
system, This part of the Act became effec-
tive Janumary 1, 1924. Acts 1923, 38th Leg.
Ch. 75, p. 155, See. 20, Since that time,
by various other Acts, the legislaturs las
taken other additiomal higlhways. The right
of the State to take over roads constructed
by counties was contested in the case of
Robbine v. Limestone County, 1ll4 Tex. 345,
268 S.W. 915, 918. This Court in sustainiug
th: right of the State to take over such roads
saids '

"iPublic roads sre state property over
which the state has full control and authore
ity, # & &

"ihe establishment of public highways
being primarily a function of government be-
longing to the state, the right to establish

them resides ggilnri in the legislaturs,
end, in the absence of constitutional re-

strictions, the Legislature mey exercise



Hon. Perry L. Jones, pege 3 (V-1115)

that right direct or delegate it to a poll-
tical subdivision of the state, or to such
other agency or instrumentality, general or
local in its scope, as 1t may determines The
exercise of this right by a political subdi-
vision of the state, or by local officers, 1is
founded upon statutory authority therefor,.
The Legislature may exercise possession of
public roads and control over them, by and
throngg such agencles as it may designate.

In Iverson V. Dallas Count 110 S.W.24 255, 256
(Tex.Civ.Apps 1037) the Court sald: :

"The Acts of the 35th Legislature (Acts
1917, c. 190) and the amendments thereto at-
tempt to set up 2 complete uniform system of
state highways in the State. Article 6673 of
the Rev. Civ. Stats, 1925, together with sub-
sequent enactments zarticle 6%73&) affecting
state highways (Vernon's Ann., Civ, St. arts.
6673, 6673a), authorize the State Highway Com-
missioners to take over state highways; and
we think, stripped the counties of this State
of any authority to let contracts for the con-
struction or maintenance of any public road
comprising a portion of the State Hlghway Sys-
tem, either in their own name or as agents for
the State of Texas, except in the specific in-
stances and strictly in keeping with the pro-
visions of such acts,"

Article 66T4q~4, V.C.S., provides in panrts

"A1ll further improvement of said State
Highway System shall be made under the ex-
clusive and direct control of the State High-~
way Department and with appropriations made
by the Legislature out of the State Highway
Funde. Surveys, plans and specifications and
estimates for all further construction and
improvement of sald system shall be made,
prepared and peid for by the State Highway
Department. No further Ilmprovement of said
system shall be made with the ald of or with
any moneye furnished by the counties except
the acquisition of right~of-ways which may
be furnished by the counties, thelr subdivi-
sions or defined road districts. But this
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s8hall in nowise affect the carrying out of
any binding contracts nov existing between
the State Highway Department and the Commise
sioners Court of any county, for such coun-
ty, or for any defined road Aistrict. .« « o

Article 66T4q-9, V.C.S., provides in parts

"Ir succeeding Legislatures shall con-
tinue to carry out the poliecy herein defined
by authorlizing & similar appropriation of
funds from time to time, (a) then whenever
the eligible obligation shall have been fully
paid as herein provided, as to or for any
county or defined road district according to
the provisions of this Act, then, and in that
event, the title and possession of all roads,
road ﬁeda, bridges, and culverts in such
county or defined road district, which are
included in the system of Designated State

Highwvays, shall automatically vest in fee
simple in The State of Texas: o . !Ei-_

phasis added.

From the foregoing it will be noted that Con-
grese Avenue bridge is a part of 2 State designated high-
waye A Dridge 1s ordinarily but the part of & rozd or
highway that traverses a stream, Aransas Courty v. Cole-~

Eggqrulton Pasture go,, 108 Tex, 215, 101 S.%. EB? (19177.
ountles no longer have any Interest In State designated
highvays other than the acquisition of right of ways, the
same being within the exclusive jurisdiction of the State
Highwvay Commission. It is true that cities axd towns have
Jurisdiotion over State highways situated within such
cities and towns by virtue of appropriate provisions giv~
ing the cities exclusive jurisdiotion over highways of
cities. @(abbert v, City of Brownwood, 176 S.W.2d4 34k
(Tex.Civ . Epp.19%3, error rel.). However, State highways
as sach do not lose their identity evern though within

the jurisdiction of a city, and Article 66Thq-4 is an
all-inclusive prohibition against the furnishing of mon-
eys by a county for the improvement of the State Highway
System, save and except the acquisition of *right-of-ways.”
This dbe true, it necessarily followvs that the Comnmis-
sloners? Court of Travis County would not be authorized to
~ imsue bonds for the purpose of widening and improving Con-
" gress Avenue dridge in the City of Austin,
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The positive perohibition l.gu.nst further in-
provement of a State designated highlway & county, as
contained in Article 6674q=8, leaves no alternative
other than to hold that Trevis County has ne authority
to improve the bridge in question so long as it remains
a part of a State designated highway, other hold-
ing would ralse the question whether the 1909 bonds '
could have been legally assumed the State, the ase
sumption having been based upon ¢ br:.dge bo.tng part
of a State designated highway.

SUMNARY

The Coamissioners! Couwrt of Travis
County, Texas, is not authorized to is-
sue bonds for the purpose of widening and
improving Gogrou Avenus bridge, &n in-

tegral part the State Highway Syntm,

in Austin,
APPROVEDt Yours very truly,
Ja Co m.'ViB, Jr,e PRICE DANIEL
County Affaire Division Attorney General
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